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I.
Introduction

The City of Benicia (“City”) is requesting proposals from qualified organizations, academic institutions, and firms to assist the City in developing a Climate Action Plan.

The City of Benicia is a general law city located in Solano County, part of the San Francisco Bay Area.  It has received a Climate Protection Grant from the Bay Area Air Quality Management District for a set of related projects, including a Climate Action Plan (CAP).

The City desires outside professional services to help the City create the CAP.  The services will be provided by, or in conjunction with, a class or group of upper-level undergraduate or graduate students in a related field of study.  Through this, the City hopes to facilitate a hands-on student experience as well as receive a fresh approach to Benicia’s Climate Action Plan.

The CAP will involve community meetings and other forms of community input as appropriate, reviewing the results of a greenhouse gas (GHG) emissions inventory (scheduled to begin in April 2008 and be completed by August 29, 2008) and the resulting City Council reductions target (TBD), preparing preliminary policy recommendations, and ultimately a detailed implementation strategy the City can use to seek internal and external funding to complete.

The words “organization”, “consultant”, and “proposer” are used interchangeably throughout this Request for Proposals (RFP) to refer to the organization, firm, institution, team, or partnership that would act as the City’s consultant throughout the CAP project.

II.
Scope of Services

The budget for the following scope of services is $25,000.

Task 1 - Conduct Public Outreach

A well-attended public meeting (goal of 100+ attendees), convened as soon as possible after the consultant is retained, will kick off the CAP effort.  The purpose of this meeting will be to share the results of the inventory and gather comments and ideas for the CAP from the public.  This meeting will be noticed by direct mail to all households in the City, as well as through ads in the local paper and contacts through local service agencies and business organizations.  Comments from people who can’t attend the meeting will be solicited and encouraged; an opt-in e-mail list of interested parties will be created; pages on the City website will be posted with public information about the project.

Additional outreach efforts will include but not be limited to: direct mail, newspaper ads, local bus ads, website postings, postings on the local public access channel, and active use of local social service agencies and service clubs.  At least one additional dedicated public meeting will be held.  Other creative methods of civic engagement are welcome.

Task 1 Deliverables:
1.  Agenda, attendance list, and key comments/input from all public meetings 

2. Copies of outreach materials (web pages, handouts, mailers, ads, etc.) 

Task 2 - Develop Climate Action Plan

The consultant will develop the CAP in close cooperation with staff, check-ins with the City Council, and at least two public meetings (described in Task 1 above).  Among other influences, the CAP should take into account community input, best practices from other jurisdictions, and emerging successful strategies in this relatively new field.

The CAP will include detailed accounting of policies and programs and their associated GHG emission reductions, and how the aggregation of these measures will achieve the City’s stated GHG reduction target.  Estimates of GHG reductions will be included for each measure. The CAP will cover the sectors in ICLEI’s approach to developing local climate action plans:  the City organization’s facilities, operations, fleet, waste, and other emissions; and community-wide residential, commercial, and industrial emissions, transportation, waste, and other emission sources. The CAP will include mandatory targets for GHG reductions in City operations and voluntary targets for community GHG reductions.  The CAP will include a detailed implementation strategy including identification of legislative and budgetary actions required, departmental and coordinating staff responsibilities, and tracking and reporting of progress as the plan is implemented.

There will be a draft version of the CAP, which will be revised following input from City staff, the community, the Bay Area Air Quality Management District, and/or the City Council, followed by a final CAP which will be presented to and scheduled for adoption by the City Council no later than May 2009 (earlier is better).

There will be regular project meetings with City staff, either in person or via conference call.

Task 2 Deliverables:
1. Draft Climate Action Plan 

2.  Adopted Climate Action Plan 
III.
Proposal Format

All proposals shall include the following information, at a minimum:

Approach:  A short discussion of the intended approach to the project that demonstrates the proposer’s understanding of the issues and tasks, and the proposer’s ability to address them.

Description of Organization, Management and Team Members:  A description of the consultant team, and a work plan that identifies the personnel to be assigned to each task.  The organization description should clearly identify who will be the non-student project manager and the day-to-day contact person for the job.  The description should be clear about the role of the students as compared to the professional staff; the City’s expectation is that the students will play a meaningful role with real responsibility, within the parameters of an organization with professional staff who will be accountable for completion of this contract.  

Organization Qualifications:  Provide an outline of the organization's qualifications, relevant background experience, and capacity for this work.  Provide a list of current and prospective major projects to which the organization is committed during the time frame of this project.  Include the staff and/or student resources devoted to those projects, and their status.

Scope of Work:  The proposal should explain how the proposer plans to approach and complete each work task.  Proposers must demonstrate that they understand the subtleties and magnitude of each individual task.  The listed deliverables should be incorporated into the proposer’s approach.

Proposed Project Schedule:  The proposal shall include a schedule to undertake the work program.  The project is anticipated to start around September 2, 2008 and must be completed by May 20, 2009, at the latest.

Proposed Budget:  Indicate the costs and hours for the total project, on a task-by-task basis, and for any subconsultants, inclusive of reimbursables.  Prices quoted must be binding for a minimum of 150 days.  The total budget should not exceed $25,000.  If the proposer believes that the scope of services cannot be done for $25,000 or less, it may choose to submit a lesser scope, which must clearly identify those elements of the scope that are not included and how the proposer suggests they be accomplished given their importance to the overall project.  Proposals with a lesser scope must include that information at the beginning of the submittal.

References, Related Experience and Examples of Work:  Provide at least three client references, as many of whom as possible are public sector representatives, for relevant work.  Specify the client, location, consultant’s participating individuals and their role on the team, type of work, implementation results or status, work samples, and other relevant information as needed.  Include current phone numbers and e-mail addresses for the references.

Standard Contract:  Proposers should review the attached standard contract prior to preparing a submittal, and include any exceptions or questions regarding it in their proposals.

IV.
Selection Process

Qualifications: the City will evaluate all proposals received by the due date.  Only information that is received in response to the RFP or any subsequent interview will be evaluated.  The City will judge the responses of each proposing organization in several critical areas.  Selected proposers may be invited to an interview at the City’s discretion.

Selection Criteria:  The City will select the most qualified proposal based on the following factors.  Responses to the RFP should address the following qualities and indicators.

1.
Ability of the Organization to Design an Approach and Work Plan to Meet the Project Requirements.

An assessment of the overall quality of the proposal.  Qualities and indicators that will receive consideration include the proposer’s performance in converting the Scope of Services into a work plan; the detail and clarity of the discussion as to the proposer’s approach to undertaking the CAP using students; the proposer’s performance in identifying any special problems or concerns which may be associated with the project and preliminary ideas about how these obstacles should be addressed; the inclusion of any unique approaches which are designed to save time and money or increase the benefits or effectiveness of the proposed work; and the demonstrated ability to work with local governmental agencies and a full understanding of applicable laws or regulations that relate to the project.

2.
Ability of the Proposer to Carry Out and Manage the Proposed Project.

An assessment of the past experience of the organization in general.  Qualities and indicators that will receive consideration include the number and types of similar projects the organization, or its employees or associates, have completed; the variety of projects completed and a demonstration of the organization’s ability to undertake this project; the general level of experience in the areas of supervising, observing and monitoring projects involving student work; the organization’s ability to realize schedule and quality control objectives; the past ability of the organization to deliver projects on a timely basis; and the demonstrated ability to successfully complete its managed projects.
3.
Capabilities of the Consultant Organization and/or Team.

An assessment of the capabilities of the organization and individuals that will be engaged in the project.  Qualities and indicators that will receive consideration include the individual professionals who will be working on each task; the various professional and technical achievements of each organization and key individuals involved; the applicable experience of the proposed assigned staff, and their specific experience gained on similar projects.

4.
Current Workload of the Consultant Organization and/or Team.

An assessment of the perceived ability of each organization to devote the necessary human resources and management attention to the project.  Qualities and indicators that will receive consideration include the number and size of the projects presently being performed by the organization and the assigned staff; the structure and/or curriculum of the student group or class; the status of existing projects; and the nature of the existing projects that are behind schedule or past the completion date.

5.
The Proposer and/or Team’s Proximity to the Project.

An assessment of the project team's availability.  Qualities and indicators that will receive consideration include team's geographic proximity to Benicia; the location of the office/institutions from which the proposed project will be administered; the proposed response time and general availability of the proposer’s management to be on site as needed, the effect that project management location will have on price and the ability of the project to be completed on a timely basis; and the availability of special travel or communication plans which would mitigate difficulties associated with location.

6.
Willingness to Comply with the Proposed Agreement Terms.

A sample agreement is attached.  Proposals will be rated based on the exceptions taken to the proposed agreement.

7.
Cost of Proposal.

Cost, while not determinative if not exceeding $25,000 for the full scope of services, will be considered in the selection process.  Proposers submitting a lesser scope (as described in Section 3 above) should explain the financial reasons for that decision in this section.

V.
Proposal Due Date and Delivery

The proposal should be submitted electronically in Microsoft Word or Adobe Acrobat file format no later than 4:00 PM on April 17, 2008 to the address below.  All complete proposals received by then will be considered; postmarks not accepted.  Proposals will not be accepted after this time.  Please note that e-mail is only considered received if it is acknowledged by a return e-mail sent by the due date.  Proposals should be addressed to:

Amalia Lorentz, Economic Development Manager

City Manager's Office

City of Benicia

250 East L Street

Benicia, CA 94510

alorentz@ci.benicia.ca.us

copy:  tdavena@ci.benicia.ca.us

Proposed Selection and Project Schedule:

Proposal Due Date:


April 17, 2008

Award of Agreement:


May 6, 2008

Projected Agreement Start Date: 
September 2, 2008

The City reserves the right to alter this schedule as necessary, including scheduling interviews if necessary.

VI.
Conditions of Request

General Conditions:  The City reserves the right to cancel or reject all, or a portion or portions, of the RFP without notice.  Further, the City makes no representations that any agreement will be awarded to any organization submitting a proposal.  The City reserves the right to reject any and all proposals submitted in response to this request or any addenda thereto.  The City also reserves the right to reject any subconsultant or individual working on a consultant team and to replace the subconsultant or individual with a mutually acceptable replacement.  Any change to the proposal requirements will be made by written addendum.

Liability of Costs and Responsibility:  The City shall not be liable for any costs incurred in response to this request for proposals.  All costs shall be borne by the person or organization responding to the request.  The person or organization responding to the request shall hold the City harmless from any and all liability, claim or expense whatsoever incurred by or on behalf of that person or organization.  All submitted material becomes the property of the City of Benicia.  The selected lead consultant will be required to assume responsibility for all services offered in the proposal whether or not they possess them within their organization.  The selected lead consultant will be the sole point of contact with regard to contractual matters, including payment of any and all charges resulting from the contract.

Validity:  The proposer agrees to be bound by its proposal for a period of one hundred and fifty (150) days commencing on the due date for proposals, during which time the City may request clarification or correction of the proposal for the purpose of evaluation.  Amendments or clarifications shall not affect the remainder of the proposal, but only the portion so amended or clarified.

Standard Agreement:  A sample agreement has been provided as Appendix A for the proposer’s review and comment.  If a proposer wishes to take exception to any of the terms and conditions contained in the consultant agreement, these should be identified specifically; otherwise, it will be assumed that the proposer is willing to enter into the agreement as it is written.  Failure to identify contractual issues of dispute can later be the basis for the City disqualifying a proposer.  Any exceptions to terms, conditions, or other requirements must be clearly stated.  Otherwise, the City will consider that all items offered are in strict compliance with the RFP, and the successful proposer will be responsible for compliance.  The City will consider such exceptions as part of the evaluation process, which may constitute grounds for rejection of the proposal.  The agreement will not be executed by the City without first being signed by the proposer.

Permits and Licenses:  Proposer, and all of proposer’s subconsultants, at its and/or their sole expense, shall obtain and maintain during the term of any agreement, all appropriate permits, certificates and licenses including, but not limited to, a City of Benicia Business License, which will be required in connection with the performance of services hereunder.

Oral and Written Explanations:  The City will not be bound by oral explanations or instructions given at any time during the review process.  Oral explanations given during the review process become binding when confirmed in writing by an authorized City official.  Written responses to question(s) asked by one proposer will be provided to all proposers who received Requests for Proposals via posting online at the City’s website.

Proposer’s Representative:  The person signing the proposal must be a legal representative of the organization authorized to bind the organization to an agreement in the event of the award.

Deliverables:  One unbound copy of each final document and electronic copies of all final documents and all information are to be provided as Adobe PDFs or Microsoft Word (final specifications to be determined in consultation with City staff).
Insurance:  General liability, automobile, professional liability, and workers’ compensation insurance are required in the amount set forth in the attached sample agreement.

Appendix A:   Standard Consulting Services Agreement  

EXHIBIT A

CONSULTANT AGREEMENT

This agreement ("Agreement") entered into ____________________, 2008, is between the City of Benicia, a municipal corporation (hereinafter "CITY"), and _________________, a [California corporation, partnership, sole proprietor...] with its primary office located at [street, city, state, zip] (hereinafter "CONSULTANT") (collectively, "the Parties").

RECITALS

WHEREAS, CITY has determined it is necessary and desirable to secure certain [technical OR professional] services for a Climate Action Plan.  The scope of work for said service (hereinafter "Project") is attached hereto as Exhibit "A" and is hereby incorporated by reference; and

WHEREAS, CONSULTANT is specially trained, experienced and competent to perform the services required by this agreement; and

WHEREAS, CONSULTANT represents it is qualified and willing to provide such services pursuant to the terms and conditions of this Agreement.

NOW, THEREFORE, IT IS AGREED by and between CITY and CONSULTANT as follows:

AGREEMENT
1.
INCORPORATION OF RECITALS.  The recitals set forth above, and all defined terms set forth in such recitals and in the introductory paragraph preceding the recitals, are hereby incorporated into this Agreement as if set forth herein in full.

2.
SCOPE OF SERVICE.

(a)
Services to be Furnished.  Subject to such policy direction and approvals as CITY through its staff may determine from time to time, CONSULTANT shall perform the services set forth in the Task Order labeled Exhibit A, which is attached hereto and incorporated herein by reference.

(b)
Schedule for Performance.  CONSULTANT shall perform the services identified in Exhibit A according to the completion schedule included in Exhibit A and as expeditiously as is consistent with generally accepted standards of professional skill and care, and the orderly progress of work.  

(i) CONSULTANT and CITY agree that the completion schedule in Exhibit A represents the best estimate of the schedule. CONSULTANT shall comply with completion dates noted in Exhibit A unless the CITY’s project manager grants a written waiver.  

(ii)
CONSULTANT shall not be responsible for performance delays caused by others, or delays beyond CONSULTANT’S control, and such delays shall extend the times for performance of the work by CONSULTANT. 

(c)
Standard of Quality.  All work performed by CONSULTANT under this Agreement shall be in accordance with all applicable legal requirements and shall meet the standard of quality ordinarily to be expected of competent professionals in CONSULTANT’S field of expertise.  CONSULTANT shall function as a technical advisor to CITY, and all of CONSULTANT’S activities under this Agreement shall be performed to the full satisfaction and approval of the City Manager.

(d)
Compliance With Laws.  CONSULTANT shall comply with all applicable federal, state, and local laws, codes, ordinances, regulations, orders, and decrees.  CONSULTANT represents and warrants to CITY that CONSULTANT shall, at its own cost and expense, keep in effect or obtain at all times during the term of this Agreement any licenses, permits, insurance and approvals which are legally required for CONSULTANT to practice its profession or are necessary and incident to the due and lawful prosecution of the services it performs under this Agreement.  CONSULTANT shall maintain a City of Benicia business license.  CONSULTANT shall at all times during the term of this Agreement, and for one year thereafter, provide written proof of such licenses, permits, insurance, and approvals upon request by CITY.  CITY is not responsible or liable for CONSULTANT’S failure to comply with any or all of the requirements contained in this paragraph.

3.
COMPENSATION.

(a)
Schedule of Payment.  The compensation to be paid by CITY to CONSULTANT for the services rendered hereunder shall be on a time and materials basis based upon the rate schedule in Exhibit B attached hereto and hereby incorporated by reference.  The rate schedule in Exhibit B itemizes those standard and expected expenses for which CONSULTANT shall receive compensation.  If CONSULTANT obtains CITY’S prior written approval from _____________, CONSULTANT may be reimbursed for extraordinary costs incurred on the Project.

(b)
Additional Services.  CITY shall make no payment to CONSULTANT for any additional services unless such services and payment have been mutually agreed to and this Agreement has been formally amended in accordance with Section 7.  

(i)
Only the City Council can act on behalf of CITY to authorize CONSULTANT to perform additional services. 

(ii)
CONSULTANT shall not commence any work or services exceeding the Scope of Services in Section 2 without prior written authorization from CITY in accordance with Section 7.  CONSULTANT’S failure to obtain a formal amendment to this Agreement authorizing additional services shall constitute a waiver of any and all right to compensation for such work or services. 

(iii)
If CONSULTANT believes that any work CITY has directed CONSULTANT to perform is beyond the scope of this Agreement and constitutes additional services, CONSULTANT shall promptly notify CITY of this fact before commencing the work.  CITY shall make a determination as to whether such work is beyond the scope of this Agreement and constitutes additional services.  If CITY finds that such work does constitute additional services, CITY and CONSULTANT shall execute a formal amendment to this Agreement, in accordance with Section 7, authorizing the additional services and stating the amount of any additional compensation to be paid. 

(c)
Invoicing and Payment.  CONSULTANT shall submit monthly invoices for the services performed under this Agreement during the preceding period.  Invoices or billings must be submitted in duplicate and must indicate the hours actually worked by each classification and employee name, as well as all other directly related costs by line item in accordance with Exhibit B.  CITY shall approve or disapprove said invoice or billing within thirty (30) days following receipt thereof and shall pay all approved invoices and billings within thirty (30) days.  Interest at the rate of one and one‑half (1.5) percent per month will be charged on all past due amounts starting thirty (30) days after the invoice date, unless not permitted by law, in which case interest will be charged at the highest amount permitted by law.  Payments will be credited first to interest, and then to principal.

4.
PRODUCT REVIEW AND COMMENT.  Unless otherwise specified, CONSULTANT shall provide CITY with at least one (1) copy of each work product described in Exhibit A.  Upon the completion of each product, CONSULTANT shall be available to meet with CITY.  If CITY requires additional review and/or revision, CITY shall conduct reviews in a timely manner.

5.
TERM OF AGREEMENT.  This Agreement shall be effective immediately upon the signatures of both Parties and shall remain in effect until completed, amended pursuant to Section 7, or terminated pursuant to Section 6.

6.
TERMINATION:

(a)
CITY shall have the right to terminate this Agreement for any reason whatsoever at any time by serving upon CONSULTANT written notice of termination.  The Agreement shall terminate three (3) business days after notice of termination is given.  The notice shall be deemed given on the date it is deposited in the U.S. mail, certified, postage prepaid, addressed to CONSULTANT at the address indicated in Section 11.

(b)
If CITY issues a notice of termination, 

(i)
CONSULTANT shall immediately cease rendering services pursuant to this Agreement; 

(ii)
CONSULTANT shall deliver to CITY copies of all writings, whether or not completed, which were prepared by CONSULTANT, its employees, or its subcontractors, if any, pursuant to this Agreement.  For purposes of this Agreement, the term "writings" shall include, but not be limited to, handwriting, typewriting, computer files and records, drawings, blueprints, printing, photostatting, photographs, and every other means of recording upon any tangible thing, any form of communication or representation, including letters, words, pictures, sounds, symbols, or combinations thereof; 

(iii)
CITY shall pay CONSULTANT for work actually performed up to the effective date of the notice of termination, subject to the limitations prescribed by Section 3 of this Agreement, less any compensation to CITY for damages suffered as a result of CONSULTANT’S failure to comply with the terms of this Agreement.  Such payment shall be in accordance with Exhibit B.  However, if this Agreement is terminated for fault of CONSULTANT, CITY shall be obligated to compensate CONSULTANT only for that portion of CONSULTANT’S services that are of benefit to CITY. 

7.
AMENDMENTS.  Modifications or amendments to the terms of this Agreement shall be in writing and executed by both Parties.

8.
NONDISCLOSURE OF CONFIDENTIAL INFORMATION.  CONSULTANT shall not, either during or after the term of this Agreement, disclose to any third party any confidential information relative to the work of CITY without the prior written consent of CITY.

9.
INSPECTION.  CITY representatives shall, with reasonable notice, have access to the work and work records, including time records, for purposes of inspecting same and determining that the work is being performed in accordance with the terms of this Agreement.  Inspections by CITY do not in any way relieve or minimize the responsibility of CONSULTANT to comply with this Agreement and all applicable laws.

10.
INDEPENDENT CONTRACTOR.  In the performance of the services in this Agreement, CONSULTANT is an independent contractor and is not an agent or employee of CITY. CONSULTANT, its officers, employees, agents, and subcontractors, if any, shall have no power to bind or commit CITY to any decision or course of action, and shall not represent to any person or business that they have such power.  CONSULTANT has and shall retain the right to exercise full control of the supervision of the services and over the employment, direction, compensation, and discharge of all persons assisting CONSULTANT in the performance of said service hereunder.  CONSULTANT shall be solely responsible for all matters relating to the payment of its employees, including compliance with social  security and income tax withholding, workers’ compensation insurance, and all other regulations governing such matters.

11.
NOTICE.  Any notices or other communications to be given to either party pursuant to this Agreement shall be in writing and delivered personally or by certified U.S. mail, postage prepaid, addressed to the party at the address set forth below.  Either party may change its address for notices by complying with the notice procedures in this Section.  Notice so mailed shall be deemed delivered three (3) business days after deposit in the U.S. mail.  Nothing shall preclude the giving of notice by facsimile machine provided, however, that notice by facsimile machine shall be followed by notice deposited in the U.S. mail as discussed above.

If to CITY:


Amalia Lorentz, Economic Development Manager

City of Benicia
250 East L Street

Benicia, CA 94510
If to CONSULTANT:

12.
OWNERSHIP OF MATERIALS.  CITY is the owner of all records and information created, produced, or generated as part of the services performed under this Agreement.  At any time during the term of this Agreement, at the request of CITY, CONSULTANT shall deliver to CITY all writings, records, and information created or maintained pursuant to this Agreement.  In addition, CONSULTANT shall not use any of the writing, records, or information generated for the Project under this Agreement for any other work without CITY’s consent.

13.
EMPLOYEES; ASSIGNMENT; SUBCONTRACTING.  

(a)
Employees.  CONSULTANT shall provide properly skilled professional and technical personnel to perform all services required by this Agreement.  CONSULTANT shall not engage the services of any person(s) now employed by CITY without CITY’s prior express written consent.

(b)
Assignment.  CONSULTANT shall not assign, delegate, or transfer its duties, responsibilities, or interests in this Agreement without the prior express written consent of CITY. Any attempted assignment without such approval shall be void and, at CITY’s option, shall terminate this Agreement and any license or privilege granted herein.

(c)
Subcontracting.  CONSULTANT shall not subcontract any portion of the work to be performed under this Agreement without the prior express written consent of CITY.  If CITY consents to CONSULTANT’S hiring of subcontractors, CONSULTANT shall provide to CITY copies of each and every subcontract prior to its execution.  All subcontractors are deemed to be employees of CONSULTANT, and CONSULTANT agrees to be responsible for their performance.  CONSULTANT shall give its personal attention to the fulfillment of the provisions of this Agreement by all of its employees and subcontractors, if any, and shall keep the work under its control.

14.
BINDING AGREEMENT.  This Agreement shall bind the successors in interest, legal representatives, and permitted assigns of CITY and CONSULTANT in the same manner as if they were expressly named herein.

15.
WAIVER.

(a)
Effect of Waiver.  Waiver by either party of any default, breach, or condition precedent shall not be construed as a waiver of any other default, breach, or condition precedent or any other right under this Agreement.

(b)
No Implied Waivers.  The failure of either party at any time to require performance by the other party of any provision hereof shall not affect in any way the right to require such performance at a later time.

16.
NONDISCRIMINATION.  

(a)
Consultant shall not discriminate in the conduct of the work under this Agreement against any employee, applicant for employment, or volunteer on the basis of race, religious creed, color, national origin, ancestry, physical or mental disability, marital status, pregnancy, sex, age, sexual orientation or other prohibited basis will not be tolerated.


(b)
Consistent with City’s policy that harassment and discrimination are unacceptable employer/employee conduct, CONSULTANT agrees that harassment or discrimination directed toward a job applicant, a City employee, or a citizen by CONSULTANT or CONSULTANT’S employee or subcontractor on the basis of race, religious creed, color, national origin, ancestry, physical or mental disability, marital status, pregnancy, sex, age, sexual orientation or other prohibited basis will not be tolerated.  CONSULTANT agrees that any and all violation of this provision shall constitute a material breach of the Agreement.

17.
INDEMNITY.  CONSULTANT specifically agrees to indemnify, defend, and hold harmless CITY, its officers, agents, and employees from and against any and all actions, claims, demands, losses, expenses including attorneys’ fees, damages, and liabilities resulting from injury or death of a person or injury to property, arising out of or in any way connected with the performance of this Agreement, however caused, regardless of any negligence of the CITY, whether active or passive, excepting only such injury or death as may be caused by the sole negligence or willful misconduct of the CITY.  The CONSULTANT shall pay all costs that may be incurred by CITY in enforcing this indemnity, including reasonable attorneys’ fees.

18.
INSURANCE.

(a)
Required Coverage.  CONSULTANT, at its sole cost and expense, shall obtain and maintain in full force and effect throughout the entire term of this Agreement the following described insurance coverage.  This coverage shall insure not only CONSULTANT, but also, with the exception of workers’ compensation and employer’s liability insurance, shall name as additional insureds CITY, its officers, agents, employees, and volunteers, and each of them:

Policy





Minimum Limits of Coverage
 (i)

Workers’ Compensation



Statutory

 (ii)

Comprehensive Automobile


Bodily Injury/Property Damage

Insurance Services Office,



$1,000,000 each accident

form #CA 0001 (Ed 1/87

covering auto liability code 1

(any auto)

 (iii)

General Liability Insurance


$1,000,000 per occurrence.  If 

Services Office Commercial


Commercial General Liability

General Liability coverage



Insurance or other form with a

on an occurrence basis



general aggregate limit shall

(occurrence form CG 0001)


apply separately to this Project/

location, the general aggregate

limit shall be twice the required

occurrence limit

(b)
Deductibles and Self‑Insured Retentions.  Any deductibles or self‑insured retentions must be declared to and approved by CITY.


(c)
Required Provisions.  The general liability and automobile liability policies are to contain, or be endorsed to contain, the following provisions:

(i)
For any claims related to this Project, the CONSULTANT’S insurance coverage shall be primary insurance as respects CITY, its officers, officials, employees, and volunteers.  Any insurance or self‑insurance maintained by CITY, its officers, officials, employees, or volunteers shall be in excess of the CONSULTANT’S insurance and shall not contribute with it;

(ii)
Any failure to comply with reporting or other provisions of the policies including breaches of warranties shall not affect coverage provided to CITY, its officers, officials, employees, or volunteers; 

(iii)
The CONSULTANT’S insurance shall apply separately to each insured against whom claim is made or suit is brought, except with respect to the limits of the insurer’s liability; 

(iv)
 Each insurance policy required by this Section shall be endorsed to state that coverage shall not be suspended, voided, canceled by either party, reduced in coverage or in limits except after giving CITY 30 days’ prior written notice by certified mail, return receipt requested. 

(d)
Acceptability of Insurers.  CONSULTANT shall place insurance with insurers with a current A.M. Best’s rating of no less than [A:VII] unless CONSULTANT requests and obtains CITY’S express written consent to the contrary.

(e)
Verification of Coverage. CONSULTANT must provide complete, certified copies of all required insurance policies, including original endorsements affecting the coverage required by these specifications.  The endorsements are to be signed by a person authorized by CONSULTANT’S insurer to bind coverage on its behalf.  All endorsements are to be received and approved by CITY before work commences.

19.
WORKERS’ COMPENSATION.

(a)
Covenant to Provide.  CONSULTANT warrants that it is aware of the provisions of the California Labor Code that require every employer to be insured against liability for workers’ compensation or to undertake self‑insurance in accordance with the provisions of that code.  CONSULTANT further agrees that it will comply with such provisions before commencing the performance of the work under this Agreement.

(b)
Waiver of Subrogation.  CONSULTANT and CONSULTANT’S insurance company agree to waive all rights of subrogation against CITY, its elected or appointed officials, agents, and employees for losses paid under CONSULTANT’S workers’ compensation insurance policy which arise from the work performed by CONSULTANT for CITY.

20.
FINANCIAL RECORDS.  CONSULTANT shall retain all financial records, including but not limited to documents, reports, books, and accounting records which pertain to any work or transaction performed pursuant to this Agreement for four (4) years after the expiration of this Agreement.  CITY or any of its duly authorized representatives shall, with reasonable notice, have access to and the right to examine, audit, and copy such records.

21.
CONFLICT OF INTEREST. CONSULTANT shall exercise reasonable care and diligence to prevent any actions or conditions that could result in a conflict with CITY’S interest.  During the term of this Agreement, CONSULTANT shall not accept any employment or engage in any consulting work that creates a conflict of interest with CITY or in any way compromises the services to be performed under this Agreement.  CONSULTANT shall immediately notify CITY of any and all violations of this Section upon becoming aware of such violation.

22.
TIME OF THE ESSENCE.  CONSULTANT understands and agrees that time is of the essence in the completion of the work and services described in Section 2.

23.
SEVERABILITY.  If any court of competent jurisdiction or subsequent preemptive legislation holds or renders any of the provisions of this Agreement unenforceable or invalid, the validity and enforceability of the remaining provisions, or portions thereof, shall not be affected.

24.
GOVERNING LAW AND CHOICE OF FORUM.  This Agreement shall be administered and interpreted under California law as if written by both parties.  Any litigation arising from this Agreement shall be brought in the Superior Court of Solano County.

25.
COSTS AND ATTORNEYS’ FEES.  If either party commences any legal action against the other party arising out of this Agreement or the performance thereof, the prevailing party in such action may recover its reasonable litigation expenses, including court costs, expert witness fees, discovery expenses, and attorneys’ fees.  In any action seeking recovery of monetary damages, the plaintiff shall not be considered to be the prevailing party unless it recovers at least 66% of the dollar amount requested in the complaint’s prayer for relief.

26. INTEGRATION.  This Agreement represents the entire understanding of CITY and CONSULTANT as to those matters contained herein and supersedes all prior negotiations, representations, or agreements, both written and oral.  This Agreement may not be modified or altered except in accordance with Section 7.

27. PLACEHOLDER LANGUAGE FOR BAY AREA AIR QUALITY MANAGEMENT DISTRICT REQUIREMENTS. (pending)
A.
BAY AREA AIR QUALITY MANAGEMENT DISTRICT (DISTRICT) shall approve in writing any report or other document prepared by CONSULTANT in connection with performance under this Agreement prior to dissemination or publication of such report or document to a third party.  CONSULTANT shall submit them to CITY, and CITY will forward to DISTRICT.  DISTRICT shall respond to requests for approval within ten (10) working days or the materials will be deemed approved.  DISTRICT may waive in writing its requirement for prior approval.

B.
Until approved by DISTRICT, any report or other document prepared by CONSULTANT shall include on each page a conspicuous header, footer, or watermark stating “DRAFT – Not Reviewed or Approved by BAAQMD,” unless DISTRICT has waived its requirement for prior approval pursuant to paragraph A of this section.

C.
Information, data, documents, or reports developed by CONSULTANT on behalf of CITY for DISTRICT, pursuant to this Agreement, shall be part of both DISTRICT’s and CITY’s public record, unless otherwise indicated.  CONSULTANT may use or publish, at its own expense, such information.  The following acknowledgment of support and disclaimer must appear in each publication of materials, whether copyrighted or not, based upon or developed under this Agreement.

“This report was prepared as a result of work sponsored, paid for, in whole or in part, by the Bay Area Air Quality Management District (District).  The opinions, findings, conclusions, and recommendations are those of the author and do not necessarily represent the views of the District.  The District, its officers, employees, contractors, and subcontractors make no warranty, expressed or implied, and assume no legal liability for the information in this report.”

D.
CONSULTANT shall inform its officers, employees, subgrantees, and subcontractors involved in the performance of this Agreement of the restrictions contained herein and shall require compliance with the above.
Executed by CITY and CONSULTANT on the date shown next to their respective signatures.  The effective date of this Agreement shall be the date of execution by the CITY as shown below.

[NAME OF CONSULTANT]

CITY OF BENICIA

BY:_____________________

BY:_____________________

DATED





DATED: 



APPROVED AS TO FORM

________________________



City Attorney

